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PETITIONER, ) APR 09 2004
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ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
RESPONDENT. )

)
)

COUNTY OF SALINE, )
)

INTERVENOR. )
CLOSINGBRIEF OF INTERVENORCOUNTY OF SALINE

NOW COMESIntervenor,COUNTY OF SALINE, through its undersignedattorneys,

andfor its ClosingBrief in this permit appealproceedingbroughtby PetitionerSALINE

COUNTYLANDFILL, INC. (hereinafter“SCLI”), statesasfollows:

Standard ofReview

SCLI beginsits discussionof thismatterby claiming that “[t}he standardof reviewin this

causeis whetherissuanceof thepermit soughtby SCLI will causeaviolation ofthe

EnvironmentalProtection(Act) [sic], specifically415 ILCS 5/3~2(f).”(SCLI Brief, at 6). This

is a gross,andapparentlyintentional,misstatementof thelaw.

Lessthantwo yearsagoSCLI broughtanotherpermitappealbeforethis Board(PCB02-

108),in which SCLI tried to convincethis Boardto issuea permitto a facility for which siting

approvalhadneverbeengrantedby theSalineCountyBoard. In denyingSCLI’s attemptto

bypassthelocal siting approvalprocess,thisBoardinformedSCLI of thestandardof review



employedby this Boardin consideringapermit appeal: “Thepetitionerhastheburdenof proof

on appeal. See415 ILCS 5140(a)(1)(2000). On appeal‘the solequestionbeforetheBoardis

whethertheapplicantprovesthat the application,assubmittedto the[Illinois Environmental

Protection]Agency,demonstratedthatnoviolation of the[EnvironmentalProtection]Act would

occurif this permitwasgranted.” SalineCountyLandfill, Inc. v. Illinois Environmental

ProtectionAgency,PCB02-108,slip op. at 9 (May 16,2002),citing PanhandleEasternPipe

Line Co.v. IEPA, PCB98-102,slip op. at 10 (Jan.21, 1999),aff’d subnoin PanhandleEastern

PipelineCo. v. PCBand IEPA,314 Ill. App.3d 296, 734 N.E.2d18 (4t~~Dist. 2000),quoting

CentraliaEnvironmentalServices.Inc. v. IEPA,PCB89-170,slip op. at 9 (Oct. 25, 1990);

Browning-FerrisIndustriesof Illinois, Inc. v. PCB,179 Ill. App. 3d 598, 601-602,534N.E.2d

616, 619 (2d Dist. 1989);JolietSand& GravelCo. v. PCB,163 Ill. App.3d 830, 833,516

N.E.2d955,958 (3d Dist. 1987),citing IEPA v. PCB,118 Ill. App. 3d 772, 455 N.E.2d188 (1st

L
Dist. 1983).

Hence,far from theburdenherebeingupontheAgencyto provethat issuanceof the

permit wouldcausea violation oftheAct, in fact theburdenfalls uponSCLI to provethat

issuanceofthe permitassubmittedwould ~ haveviolatedtheAct. It is aburdenSCLI has

failed to meet;presumablythatexplainsSCLI’s baselessattemptto convincethis Boardto utilize

a differentstandardofreviewin this case.

Facts

In November1996theSalineCountyBoard consideredand approvedan application

submittedby SCLI to expandits facility locatednearHarrisburg.~ generallySalineCounty

Landfill. Inc., PCB02-108,slip op. at4-9 (May 16, 2002)). Among otherthings,theapproved
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expansionplancalledfor constructionof an earthenbermto separatetheold landfill from the

new; thisbermwasto beat least50 feetwide, wasto be filled with non-wastematerials,andwas

to houseanumberoffeaturesancillaryto the landfill operations,includinggroundwater

monitoringwells. Constructionof thebermwould allow for thecertificationofclosureof the

old landfill within five (5) years,whereasthenewexpansionwasto havealifespanofasmany

astwenty-five (25)years. SCLI alsorepresentedthat thebermwould enhancestabilityof the

overall structure.(j~).

NearlythreeyearsaftertheSalineCountyBoard approvedtheplan,in November1999

SCLI submittedto theAgency an applicationfor apermitto developthefacility that hadbeen

approvedby theSalineCountyBoard. Thatoriginal applicationincludedall salientfeaturesthat

had beenconsideredandapprovedby theSalineCountyBoard,including theberm.(LL).

TheAgency’sreviewidentifiedanumberof applicationprovisionswhich did notor

would notcomplywith theapplicableregulations,andtheAgencyrequiredthat SCLI address

thesedeficiencies. Amongotherthings,theAgencynotedthat theplanned50 foot bermwasnot

largeenoughto supportseparategroundwatermodelingfor both theold and thenewlandfills.

(k).

SCLI had anumberof optionsto addressthisproblem. First, SCLI could haveretained

the50 foot berm,andmodeledboththeold andnewlandfills asàsinglesite. Second,SCLI

couldhaveexpandedthewidth of thebermto 100 feetor moreto accommodatethetwo

groundwatermonitoringzones. Eitherof theseoptionswould havebeenconsistentwith the

sitingapproval,which requiredthat thebermbe aminimumof50 feetwide. (ILL).

However,SCLI did not chooseeitherof theseoptions. Instead,its revisedplan,filed

with theAgencyin August2000,eliminatedthebermaltogether.This revisionwould allow

3



SCLI to placewastewheretheberm’snon-wastematerialhadbeenplanned,would eliminatethe

separationof theold andthenewlandfills, andresultedin are-engineeringof thestructural

supportsystem,aswell asthegroundwatermonitoringsystem. Theold landfill’s closuredate

wasalsoimpacted;ratherthanbeingclosedwithin five (5) years,undertherevIseddesignthe

otd landfill would remain“open” until theentire expandedfacility wasreadyto close. SCLI’s

proposedrevisionwithdrewits original proposal,andsubstitutedthenewdesign.(ith).

Saline Countyimmediatelyobjectedto SCLI’s proposal,pointing out thatremovalofthe

bermwaspatentlyinconsistentwith theNovember1996sitingapproval.(JsL). TheAgency

carefullyconsideredSalineCounty’sobjection,andrequiredthatSCLI submitsubstantial

additionalmaterialsrelatingto the1996siting approval. Oncethesematerialswere submitted,

theAgency determinedthat SalineCounty’sobjectionwaswell-taken,andofferedSCLI the

opportunityto reviseits submittalonceagain,this time to return to theoriginal designthat had

beenapprovedby theSalineCountyBoard. SCLI rejectedthisopportunity,though,andsothe

Agencyissuedafinal denialof SCLI’s applicationfor a developmentpermit,asrequiredby 415

ILCS 5/39(c)(whichrequiresproofof siting approvalprior to issuanceof any suchpermit).

(a). SCLI appealed,and by its May 16, 2002order,thePollution Control Boardaffirmed.

SCLI did not seekany furtherreview,eitherthroughamotion for reconsiderationor through

appealto theappellatecourt. This Board’sordercame6 yearshfterSalineCountyhadgranted

thesitingapproval.

During thetime theAgencywasconsideringwhetherSCLI’s modificationswere

inconsistentwith thesiting approval,SCLI hadpendingbeforetheAgencynot only that

applicationfor a developmentpermit,but alsoaroutineapplicationfor renewalof theexisting

landfill’s operatingpermit. Thatrenewalapplication,Log No. 2001-362,wasoriginally
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submittedon September24, 2001,but on January24,2002(whichwasapproximatelythree

weeks~ theAgencydeniedSCLI’s developmentpermitapplication),SCLI senta letter to the

Agencywhich disputedtheAgency’sdenialofthedevelopmentpermit application,but

purportedto incorporatetheentirerecordofthat permitlog (Log 1999-381)into theold facility’s

renewalapplicationproceeding(Log 2001-362);accordingto SCLI, thepurposeof this was“[t]o

maintaintherecordfor 2001-362.” By virtueofSCLI’s action,thenon-conformingredesign

wasonceagainpendingasapermit applicationbeforetheAgency.

TheAgencyinformedSCLI that it would be necessaryto denytherenewalapplication~

(Log 2001-362),becausethenOn-conformingdesignhadalreadybeenadjudicatedto be

unacceptable,neverhavingbeenapprovedin local sitingproceedings.Thereafter,on February

7, 2003,SCLI withdrew therequestfor developmentpermitapprovalwhich it had incorporated

into theoperatingpermitrenewalproceeding(i.e., it withdrew the1999-381recordfrom 2001-

362). At that time, therefore,SCLI hadno permit applicationpendingwhatsoeverwith respect

to its proposedexpansion.

In April 2003,SCLI submittedtheinstantpermit application,Log No. 2003-113,which

purportsto resurrectthefacility designwhichSCLI hadabandonedearlierin its Log No. 1999-

381 submittals.

To briefly reiterate,theLog No. 1999-381wassubmittednearlythree(3) yearsfollowing

theSalineCountyBoard’sNovember1996siting approval. In August2000,SCLI superceded

that permit requestandreplacedit with a requestfor approvalof afacility whichhadnever

receivedsiting approval.TheAgencydeniedthatrequestonJanuary4, 2002,andfor the

following nearlythree(3) weeksno permit applicationwaspendingat all relativeto thearea

designatedfor thenewfacility. OnJanuary24,2002,SCLI purportedto incorporate(by
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reference)theearliersubmittalfrom Log No. 1999-361,but, on February7, 2003,it withdrew

thatsubmittalaswell. Finally, in April 2003SCLI onceagainsubmittedan application

purportingto seekpermit approvalfor thegeographicareathat wasthesubjectmatterof the

November1996sitingapproval.Accordingly,from at leastAugust2000,whenit superceded

theoriginalpermit applicationwith thedesignthathadneverbeenapprovedby SalineCounty,

until at leastApril 2003,virtually no permit applicationof SCLI wasbeforetheAgencythathad

everbeenapprovedthroughthelocal sitingprocess.

SalineCounty’sRole in Landfill Issues

Thecourts,andthisBoard,havelongrecognizedthat Section39.2 of theEnvironmental

ProtectionAct, 415 ILCS 5/39.2,representsthesingularmostimportantstageof thecontinuum

of siting andapprovingpollutioncontrolfacilitiessuchaslandfills:

The;GeneralAssemblyrecognizedthat it wasimportantthat a countyboardor the
governingbody ofa municipalityhavetheopportunityto investigateandexamine
thepastoperatinghistory andpastrecordof convictionsandviolations of an
applicant. Theimportanceofsiteapprovalwaspreviouslyrecognizedin thecase
of KaneCountyDefenders,Inc. v. Pollution ControlBoard, 139 Iii. App. 3d 588,
593, 93 Ill. Dec. 918,487 N.E.2d743 (1985),whichpointedout: “This broad
delegationof adjudicativepowerto thecountyboardclearly reflectsa legislative
understandingthat thecountyboardhearing,whichpresentstheonly opportunity
for public commenton theproposedsite,j~fi~mostcritical stage~ iht~landfill
~jt~approvalprocess.”We agreethat thelocal siteapprovalprocessis themost
critical stageof theprocess.

Medical DisposalServices,Inc. v. EnvironmentalProtectionAgency,286 Ill. App.3d 562,568,

677 N.E.2d428, 432 (1St Dist. 1997)(emphasisadded).

Significantly,whenSalineCountygrantedsiting approvalin 1996, it createdno property

right in SCLI, but to thecontraryonly createdaconditionthat is requiredbeforetheAgency

couldissueapermit: “Requiringrenewedapplicationsfor localsiting approvaldoesnotprevent
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thetransferabilityof an owner’spropertyrightbecausesiting approvalis not apropertyright.

SeeFoster& Kleiserv. City ofChicago, 146 Iii. App. 3d 928, 934, 100 Iii. Dec.481, 497 N.E.2d

459(1986)(evenpermitsareonly privilegesfrom whichno vestedpropertyrightsattach).

Permitsin generalcanconceivablybe assigned,but thelocalsiting approvalgivenpursuantto

theAct is only aconditionthatis requiredbeforepermitscanbe issued.While apermitgives

theholderspecifiedrights, localsiting approvalonly givesthespecificapplicanttheright to

applyfor apermit.” Medical DisposalServices,286 Ill. App. 3d at569, 677 N.E. 2d at 433. The

Medical DisposalServicescourtalsonotedthat requiringsitingapplicantsto returnfor new

sitingapprovalsis notunfair or duplicative: “Requiring MDS to anotherreviewby Harvey[the

local sitingauthority]will notbeneedlesslyduplicativebecauseit is essentialto implementthe

legislativeintentof providingmeaningfullocal approvalof thesitingof pollution-control

facilities.” 286 Iii. App. 3d at 569, 677 N.E.2dat432.

TheEnvironmentalProtectionAct shouldnot be readin avacuum,but insteadshouldbe

consideredin conjunctionwith otherstatutesthatpertain to acounty’spollution controlfacility

interests.In particular,theIllinois Solid WastePlanningandRecyclingAct, 415 ILCS 15/1 et

seq.,requiresthat counties(includingSalineCounty)developandmaintaina planfor the

managementofwastegeneratedwithin their boundaries.See415 ILCS 15/4(a). Indeed,the

GeneralAssemblyhasidentifiedcounties,andnot any othergovernmentalunit, asprimarily

responsiblefor planningfor solid wastemanagementfacilities! Among otherthings, suchplans

mustidentify existing facilities availablefor wastemanagement,~ mustalsoidentify facilities

thatareproposedduringthenext20 years. ~ 415 ILCS 15/4(c)(2)and (3). Perhapsmost

importantly,eachcountymustdescribethe“time schedulefor thedevelopmentand operationof

eachproposedfacility or program”for which planningis beingconducted.415 JLCS15/4(c)(5).
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Thecountiesmustalso identify “potential siteswithin thecountywhereeachsuch.. . facility

would be locatedor an explanationof howthesiteswill bechosen.”415 ILCS 15/4(c)(6). These

plansarerequiredby law to be updatedandrevisedeveryfive years.415 ILCS 15/5(e).

In complyingwith thesolid wasteplanningrequirements,countiesareexpresslyrequired

to follow thewastehierarchyset forth in theIllinois Solid WasteManagementAct (~c~415

ILCS 15/4(a)),section2(d)of which specificallyplaceslandfilling asi~tin thepreferredwaste

managementstrategies.415 ILCS 20/2(b).

Finally, thecounty’ssignificantrolein overallwastemanagementplanningis recognized

evenin thesiting statuteitself. Theeighthsitingcriterion,in fact,specificallyrequiressiting

applicantsto assurethat theirproposedfacility is consistentwith thesolid wastemanagement

planapprovedby aparticularcounty.415 ILCS 5/39.2(a)(viii).

The StatuteDeclaresSCLI’s SitingApproval HasExpired

Theverywordsof theEnvironmentalProtectionAct supporttheAgency’sdecisionto

denySCLI’s permit applicationfor thereasonthat thelocal sitingapprovalhadexpired.

Specifically,thestatuteprovidesasfollows:

A localsiting approvalgrantedunderthis Sectionshallexpireat theendof. . .3
calendaryearsfrom thedateuponwhich it wasgranted...unlesswithin that period
theapplicanthasmadeapplicationto theAgencyfor a permitto developthesite.
415 ILCS 5/39.2(f).

On its face,this statutorylanguagerevealsthat, unlessSCLI hadsoughtpermittingfor

theapprovedfacility within three(3) yearsafterthesitingapprovalwasgranted,thesiting

approvalexpired. HereSCLI neithersoughta permit for thefacility whichwasapproved,nora

permitfor the~it~uponwhichthefacility waslocated,within thetime requiredby law. The

sitinghasthereforeexpired.
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SCLI appearsto arguethatthestatuterequiresonly that a smallportionoftheapproved

airspacebesubjectto apermit application,whichwill thenkeepalive thesiting approvalfor the

entiresitedairspace.Thus,SCLI claimsthat a small portionof sitedairspacewasthesubjectof

apermitapplicationfiled only amonthafterthesiting approvalwasgrantedin 1996,whichhas

subsequentlybeenpermittedandconstructed;this circumstance,accordingto SCLI, hasrendered

theentireremainderof thesitedairspaceimmunefrom expirationpursuantto Section39.2(f).

SCLI’s argumentfails for anumberof reasons.First, although for purposesof this

argumentSaline County will assumethe correctnessof SCLI’s assertions,in pointof fact

SCLI hasutterly failed to provewhatportionof the1996airspacewaspermitted,orwhenall of

that occurred. SCLI doesnomorethanpoint to somelegal conclusionsincludedin therecord,

but ofcourselegalconclusionscannotbe admittedto, andin any event,legal conclusions

without afactualbasisor frameworkaremeaningless.In short, this recorddoesnotsupportthat

anyportionof thefacilities subjectto the1996siting approvalwereeverpermitted,and sincethe

burdenis uponSCLI, this factor aloneshouldwarrantaffirmanceof theAgency permitdenial.

Second,evenassumingthatproofexiststhat this happened,SCLI’s argumentoverlooks

thewordingof the statuteitself. Curiouslyabsentfrom SCLI’s argument,in fact, is recognition

that thestatuterequiresan application“for apermit to developth~~ii~” (emphasisadded).The

statutedoesnQt saythat seekingapermitfor aportionofthesiteis acceptable,or in any other

waysupportsSCLI’ stacit assertionthatpiecemealdevelopmentpermitting is acceptableunder

thesiting statute. TheGeneralAssemblyunderstandsthedifferencebetweentheentiresiteand

portionsof thesite;with respectto facilities for whicha developmentpermitwasissuedbefore

November12, 1981(theeffectivedateof Section39.2’ssiting process),Section39(c) (4th

paragraph)states: “[I]f an operatingpermithasnot beenissuedby theAgencyprior to August
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31, 1989for any portionof thefacility, thentheAgencymaynot issueor renewany

developmentpermitnor issuean original operatingpermit for any portionof suchfacility unless

theapplicanthassubmittedproofto theAgencythat the locationofthefacility hasbeen

approvedby theappropriatecountyboardor municipalgoverningbody pursuantto Section39.2

of this Act.” 415 ILCS 5/39(c). In otherwords,eventhelandfills grandfatheredin without siting

approvalin 1981wererequiredto be operatingby 1989--anyportionnot operatinghadto go

throughsiting approval! Hence,theEnvironmentalProtectionAct clearly recognizesthat

Section39.2(f) requiresadevelopmentpermitapplicationfor theentireapproved~ andnot

merelyfor aportionof it.

This interpretationis borneout, aswell, in thewordsemployedin thesiting statuteitself.

Theword “site,” in fact, is adefinedterm: “site’ meansany location,place, tractof land,and

facilities, includingbut not limited to buildings,andimprovementsusedfor purposessubjectto

regulationorcontrolby this Act orregulationsthereunder.”415 ILCS 5/3.43. Section39.2,of

course,requiressiting approvalfor any new“pollution controlfacility,” which is definedto

include“any wastestoragesite,sanitarylandfill,” etc. (415ILCS 5/3.32). Moreover,a“new

pollution controlfacility” includes: “the areaof expansionbeyondtheboundaryof a currently

permittedpollution controlfacility.” (415ILCS 5/3.32(b)(2)).

Section39.2 repeatedlyutilizesboth theterm“facility” aiid theterm “site.” Moreover,

Section39(c), 415 ILCS 5/39(c),requiresasa preconditionto permittingproof“that the location

ofsaidfacility hasbeenapprovedby theCountyBoard” in accordancewith Section39.2. The

third paragraphof Section39(c)discussesa“facility forwhich theproposed~jt~is located”

(emphasisadded),andSection39(k)providesthat adevelopmentpermit for “any facility or site”
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will expireunlessactionis takenwithin 2 yearsto developsuchfacility orsite. 415 ILCS

5/39(k). .

Puttingthesestatutoryprovisionstogether,it is clearthat a “site” is madeup of oneor

more“facilities.” Whenobtainingapproval,though,the“site” is theplacewherethefacilities

will be located,with thusdeterminesa numberofcritical matters,includingwhich body will be

thesiting authorityfor thefacilities, who is entitled to notice,etc. In any event,Section39.2(f)

clearlyrequiresthat a developmentpermitbe soughtfor theentire~ andnotmerelyfor

discrete“facilities” within suchasite for which siting approvalmaybe granted(let aloneonly a

portionof a“facility”, assuggestedby SCLI).

Notably,SCLI’s interpretationwould worksubstantialmischiefupontheGeneral

Assembly’sobviousintentionsin carefullycraftingtheschemethat exists. As discussedabove,

counties(includingSalineCounty)play a leadrole in overall planningactivities,andin approval

ofspecificfacilities that will servewastedisposalpurposeswithin their confines. Countiesare

requiredby law to remaincurrentandactivelyinvolved in activitieswhich impactthe

developmentof pollutioncontrolfacilities, andmustcontinuallyupdateplanningdocumentsto

addressdevelopmentsastheyoccur. In SCLI’s view, onceasiting applicanthasachievedbasic

siting approval,thecountyshouldbe removedfrom involvementby themereexpedientof the

sitingapplicantseekingdevelopmentfor a small discreteportionof its landfill. Indeed,that is

theverything that hashappenedhere;accordingto SCLI, themerefactthat it has(allegedly)

soughtadevelopmentpermitfor avery small portionof thesitedairspaceprecludeseitherSaline

County or theAgencyfrom interferingwith SCLI’s future intentionswith respectto the

remainderof its airspace.Thiswould allow SCLI to “mothball” its airspaceindefinitely until it

candemandamonopolymarket,or othermarketconditionssolelyunderits reviewandcontrol.

11



This is, of course,in direct contradictionto theGeneralAssembly’sexpectationthat counties,

andnot sitingapplicantsor eventheAgency,will play theprimaryrolein solid waste

managementplanning!

Again SCLI hasattemptedto defendits actionsby claimingthat thefactsbeforethis

Boarddo not revealany such“mothballing,”but insteadreflect “diligent efforts.” Evenif this

weretrue, it would notbe relevantin light oftheexpressstatutorylanguageand theclear

legislativeintent.Moreover,SCLI’s claim is ludicrousin light of thefacts. It hasrepeatedly

attemptedto obtainpermittingfor afacility that hasneverbeenapprovedby theSalineCounty

Board. This first happened,of course,in theearlierpermit appealcase.Then,evenafterthat

permitwasfinally deniedby theAgency,SCLI resubmittedthesameplanto theAgency,

apparentlyfor anotherreview. Evenin thisvery proceeding,in fact,SCLI is still attemptingto

secureAgencyapprovalfor featuresneverapprovedby theSalineCountyBoard! As Joyce

Munietestified,evenif this permithad beengranted,aconditionwould havebeenimposed

requiringSCLI to seeksiting approvalif it everwantedto developthebermaslandfill airspace--

sucha conditionwasnecessarybecauseSCLI hadincludedlanguagein its permitapplication

purportingto retain the“right” to seekapprovalfor permittingthat airspaceata later date! (Tr.

64).

Hence,far from havingdiligently soughtpermitting for theairspaceit hadsitedin 1996,

SCLI hasplayedgameswith theAgencyandthis Board,attemptingto permitfacilitieswhich

neverhavereceivedsiting approval. Its suggestionthat thoseefforts shouldbe countedin its

favorwith respectto thefacility thatwassitedmakesno sense.
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The Board’s and Appellate Court’s Medical DisposalServicesCasesControl This Decision

SCLI doesnot evenmentionin its brief theMedicalDisposalServicescasesdecidedby

thisBoardandtheappellatecourt. This is clearlyan intentionaloversight,becausetheMedical

DisposalServicesdecisionscontrolmostof thesalientissuesin this case.

ThisBoard’sMedicalDisposalServices.Inc. v. Illinois EnvironmentalProtection

Agencycasewasdecidedon May 4, 1995(PCB95-75andPCB95-76(cons.)). A company

knownasIndustrialFuels& Resources/Illinois,Inc. hadbeendeniedlocalsiting approvalfor a

newmedicalwastetreatmentfacility to be locatedin Harvey, CookCounty,Illinois; by opinion

enteredMarch 19, 1992, theappellatecourt reversedthat decisionand orderedthat thesiting

approvalbe granted.This Boardthereafterenteredan orderdatedJune25, 1992, which

indicatedthat theBoard’sorderitself would standasproofthatlocal siting hadbeenapproved,

and that IndustrialFuels& Resources/Illinois,Inc. couldproceedwith thepermittingprocess.

Thereafter,MDS purchasedthesiting approvalfrom IndustrialFuels& Resources/Illinois,Inc.,

andsubmittedboth air andlandconstructionpermit applicationsto theAgency,relyinguponthe

Board’sJune25, 1992orderasproofof siting approval.

At first, theAgencyassuredMDS thatthesiting approvalwastransferable,and that MDS

thereforewould qualify for therequestedpermits. As summarizedby theappellatecourt, “[a]n

assistantcounselfor theAgencyrespondedin a letterdatedJanuary10, 1994, that, consistent

with previousinterpretationsin similarsituations,theAgency’spolicy remainedthat siting

approvalwaslocationspecificsothat it remainedwith landuponsale. Theletteralsostatedthat

thesiting approvalgrantedto IndustrialFuelswasvalid for MDS’ developmentof thefacility.”

Medical DisposalServices,Inc. v. Illinois EnvironmentalProtectionAgency,286 Ill. App. 3d
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562,564, 677 N.E.2d428, 429 (1St Dist. 1997). The appellatecourtcontinuedwith its discussion

of thefactualbackground:

In May 1994MDS submittedapplicationsto theAgencyfor permits to construct
thefacility. In SeptembertheIllinois AttorneyGeneral’sofficewrote to MDS
that Harveyhadnot grantedlocal sitingapprovalto MDS. In OctobertheIllinois
AttorneyGeneral’soffice wrote a letter to thegeneralcounselfor theAgencythat
its view wasthat local siting approvalwas“not only site-specificbut facility-
specificandapplicant-specific.”OnJanuary13, 1995,theDirectorof theAgency
wrote to theAttorneyGeneralthat thetwo agencieshaddiffering interpretations
ofthesiting approvallaw, but on January31 theAgencydeniedMDS’ permit

• applications.

286Ill. App.3d at564-65,677N.E.2dat429.

In consideringMDS’ subsequentpermit appeal,this Boardnotedthat theEnvironmental

ProtectionAct did not specificallyaddressthe issue,but that caselaw, ascited above,clearlyhas

foundthat local sitingbodiesconstitutethemostcritical phaseof thelandfill siteapproval

process(~KaneCountyDefendersv. Pollution ControlBoard,139 Ill. App. 3d 588, 487

N.E.2d743 (2d Dist. 1985)(quotedat Medical DisposalServices,Inc., PCB95-75and95-76

(cons.),slip op. at 7)). This Boardnotedthat allowing sitingapprovaltransferencewould

“bypassthescrutinyof thehearingprocessat thelocal level, it would deprivethe local siting

authorityofits statutorilydefinedright...“ to considertherelevantstatutoryfactors. ThisBoard

alsoconsideredlegislativeamendmentswhich hadspecificallyalloweda certaindegreeof

scrutinyby the local decisionmakingbodyinto an applicant’sbackground,and concludedthat

thestatutemandatedthat thesitingbe consideredspecificto an individual applicant.

TheBoardnotedthat “theAgencywascorrectin its denialof theconstructionpermits.

Section39.2(f) [of] theAct providesin pertinentpart that theapplicanthastwo yearsfrom the

dateuponwhichsiting approvalis obtainedin which to makeapplicationto theAgencyfor

permitsto developthesite. If thesiting applicantdoesnot do so, thesiting approvalexpires.
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IndustrialFuels madeno suchapplication,andno permithasyetbeenissuedto thesiting

applicant,i.e., IndustrialFuels.” PCB95-75and95-76(cons.),slip op. at5-6.

ThefactorsguidingthisBoard’sMedical DisposalServicesdecisioncompela similar

ruling here. Thestatuteclearlyrequiredthat SCLI file its permit applicationfor theentires.~im

within threeyearsfollowing thesiting approval(notably,SCLI hasfailed to provideany

evidenceofany appealprocessor otherstatutory-approvedmeansof extendingtheexpiration

deadline).Thethreeyearlimitation, asinterpretedby SalineCountyandtheAgency,is clearly

in harmonywith theobviouslegislativeintentthat siting approvalsbe relevantto current

conditions,thatcountiesmaintainactiveandup-to-dateinvolvementwith respectto solid waste

planningissues,and that siting applicantsdiligently proceedto obtainpermittingfor thefacilities

thathavebeenapproved. In Medical DisposalServices,theapplicantthatsoughtthepermitwas

not theapplicantwhohadreceivedsiting approval. Here,althoughtheapplicantwasthesame,

thefacility differed•in that thepermit facility championedby SCLI in theearlierpermitappealis

not thesameasthefacility thatwasapprovedby theSalineCountyBoard. As wasthe casein

MedicalDisposalServices,theapplicantattemptedto obtainsiting approvalfor somethingthat

hadneverbeenapprovedby thelocalbody, andtheAgency,followed by this Board,disallowed

thatattempt. (SCLI’s chanceto obtain developmentpermitting for the1996sitedairspacehad

thereforeexpiredlong beforethis Board’searlierpermit appealdecision).

Thereis no prejudiceto SCLI. If its proposedfacility is viable,and will meetall of the

environmentalstandards(asSCLI hasconstantlyclaimed),it needonly prove asmuchto the

SalineCountyBoard,baseduponcurrentcircumstancesand conditions. Justasin Medical

DisposalServiceswherethisBoardnotedthatthe newapplicant’sbackgroundwould be of

relevantconcernto thesiting authority, so, too, would developmentswhich haveoccurredin the

15



nearlyeight yearssincethe1996sitingapproval,whichwould includemattersrelevantto the

“traffic” criterion,the“consistencywith countyplan” criterion,the“health,safetyandwelfare”

criterion,andmanyof theothersiting criteriaover whichtheSalineCountyBoardhasexclusive

jurisdiction(see415 ILCS 5/39.2(a)).As in Medical DisposalServices,the~ way to give life

to theclearstatutoryintentis to sendtheSCLI facility backto theSalineCountyBoardfor a

newreview(asthetranscriptof thehearingstates,only one currentCountyBoardmemberwas

on theCountyBoard atthetime of the1996siting).

Miki Pavelonis,a formerCountyBoardmember(aveteranof SCLI’s 1996 siting

hearings),explainedthecontextvery well:

My questionis: How manyapplicationscanSalineCountyLandfill, Inc.
file andhavedeniedbeforethesiting expires?Thefirst applicationwasfiled and
thepermitwasdenied. 3 yearshavepassed.Excuseme. At that time thelandfill
shouldhavebeenrequiredto go backfor anothersiting.

Thereis a reasonwhy thereis limitations on anumberofyearstheyhave
to file thepermit. Thesituationschange.Theninecriteriaaddressedin the
applicationapprovalinvolved healthandsafetyconsideration,market
consideration,traffic considerationandpropertyvalueconsideration.Manyof
thesethingshavechangedover the8-yearperiodof time. Theyhavesaidthe
reasonis therearegroundwaterquestions.Questionsaboutmorethanonefault
line. Questionsaboutpropertyvalues,andquestionsabouttheroadway. The

• landfill maybeableto addressall thesequestionsthathavebeenmentionedin the
newspaper.

But thepoint is, theyshouldhaveto addressthequestionto thatany
decisionsmadeby theCountyBoardwill be fully informeddecisionsmadeon
considerationof theninecriteria andcurrentcircumstances.

(Tr. at81-82).

Theappellatecourtlargely followed this Board’sreasoningin its opinionaffirming the

Board’sorder. Like this Board,theappellatecourtnotedthepivotal natureof the local siting

proceedings,andthecourtalsonotedthelackof any prejudiceto thesitingapplicant,who

simply neededto resubmitthefacility for anewreview,particularlysincethatwaswhat the

statuterequired: “Requiring MDS to submitto anotherreviewby Harveywill notbeneedlessly
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duplicativebecauseit is essentialto implementthe legislativeintent of providingmeaningful

local approvalof thesitingof pollution-controlfacilities. It maybe that a changein ownership

will not in every casesignificantly changetheoperationof afacility, but it is alsopossible,if not

morelikely, thatthemanagementwould changewhentheownershipchanges.”286 Ill. App.3d

at 569, 677 N.E.2dat 432. Similarly, themerepassageoftime maynot in all casesaffect the

issuesrelevantfor local sitingconsideration,but in mostcases,clearly thepassageoftime will

haveasignificantimpacton thoseissues.

Theappellatecourtalsoconsideredargumentsverysimilar to thosemadeby SCLI

concerningtheallegedchangein Agencypracticethat precededthepermit denialin this case.

As here,thepermit applicantin Medical DisposalServicescomplainedlongandhardthat the

Agencyhadmisled it into proceedingwith thepermit applicationprocess,and thenat the last

momentchangedits mind. Theappellatecourtunequivocallyrejectedthesearguments,noting

amongotherthingsthat applyingestoppelwould be inappropriate“becauseit would defeatthe

statutoryintentto giveapprovalpowersto localitiesin a matterconcerningpublic healthand

safety.”286 Ill. App. 3d at 570, 677 N.E.2dat433. Here,too, SCLI’s argumentswould at best

penalizeSalineCountyfor mistakesmadein otherunstatedandunidentifiedcasesby the

Agency.

•MDS alsorequestedthat thecourtextendtheexpirationdeadlineof Section39.2(f),to

provideMDS theadditionaltime necessaryto submitapermit applicationsupportedby local

siting approval,whichthecourt rejected,holdingthat “[e]quitable tolling cannotbe appliedto

toll thetwo-yearexpirationperiodto obtain local sitingapproval.”Ish Further, thecourtheld

that, evenif sometolling principleswould theoreticallybe available,theyrefusedto do soto

benefitMDS: “MDS will sufferadelayin seekingto obtain its permitsbecauseof thechangein
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theAgency’spolicy, but MDS wasnotpreventedby theAgencyfrom seekinglocal siting

approval.. . . [T]olling of thetwo-yearapprovalperiodwill notpreventthepermanentexpiration

of anyright....[H]ere theAgency’sconductdid not forevercutoff MDS’s ability to proceedwith

the developmentofthefacility. MDS couldbefore,andmaystill now,seeklocalsiting approval

from Harvey.” 286 Ill. App. 3d at 571, 677N.E.2dat 433-34.

Thatis all SalineCountywantshere. As SalineCountyhasconsistentlystated,it takes

no positionon any issuesconcerninga siting applicationor otherrequeststhat SCLI maymake

in the future. At present,though,SCLI hasno “live” siting approvalwith which to obtainany

permitting,andthisBoardshouldaffirm thepermit denialof theAgency.

This Board’s Dicta In PCB 02-108Is Irrelevant

• SCLI placesmostof its chipson theargumentthata passingmentionin thePCB02-108

May 16, 2002decision,whichevenidentifiesitselfasdictum,somehowcontrols this case.The

argumentis meritless,asis therestof SCLI’ s appeal.

This Board’sMay 16,2002ruling in SCLI’s earlierpermit appeal,draftedby former

BoardmemberC.A. Manning,includedasits final discussionthefollowing:

Finally, thoughit hasno bearingon theBoard’sdecisiontoday,andtheBoard
makesno ruling on it, thepartiesdo notdisputethat SCLI canavoid returningfor
siting if it submitsan amendedpermit application,proposingawider interior
separationberm, 100feetwide insteadof 50. TheAgencyexplainedto SCLI
during thepermitapplicationprocessthatSCLI couldhaveproposedwidening
the interiorbermto 100 feet. DoingsocouldhaveaddressedtheAgency’s
concernsovercompliancewith theBoard’slandfill regulationson stability and
groundwatermonitoring,while maintainingtheseparateunitsof thelandfill as
proposedto theCountyBoardin 1996. ThoughtheAgencyexplainedto SCLI
that eliminatingtheinteriorbermcouldaddressconcernsovercompliancewith
theBoard’sregulations(thepathSCLI chose),this hadno effect on SCLI’s
obligationunderSection39(c) of theAct to submitproofof local siting approval.

PCB02-108,slip op. at 19 (May 16, 2002).
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SCLI reliesprimarily on theabovequoteassupportfor its untimelypermit application.

Therelianceis woefully misplaced.

First, on its facetheparagraphis puredictum,not relevantto any issuebeingdecided,

andin factnot evenruleduponby theBoarditself! Underthesecircumstances,it is noteven

clearwhy SCLI cites to thelanguage.

Moreover,no mentionis madein anypublishedBoardopinion in PCB02-108that

section39.2(f)wasof any interestor relevancein that caseatall. In fact, it wasn’t, andthat is

why theBoardwassoclear that the issuehadno bearingon thedecisionandwasnotmakingany

ruling. Similarly, thestatementcanprovideno shelterfor SCLI here.

Finally, it is clearthat this Boardcanneitherexpandnorcontracttheauthoritygrantedby

theGeneralAssembly. And SCLI itself concedesthat thequestionraisedin this caseis oneof

law (statutoryinterpretation).Whatevermayhavebeensaidin theearliercasecannotchange

what thestatutemeans--itmeanswhat it means--andthereforethe languagehasno relevanceto

the issuenow to bedecided.

SCLI alsoclaimsthatSalineCounty’s“failure” to haveappealedthedictum somehow

bindsit in this caseto thesameresult. This is indeedacuriousargument.Pursuantto Section

41(a)oftheEnvironmentalProtectionAct, 415 ILCS 5/41(a),only a “personwho hasbeen

denieda...permitunderthis Act,” ora “party adverselyaffectedby afinal orderor determination

of theBoard,” couldseekjudicial review(i.e., an appeal).SalineCounty~ PCB02-108.

Thereis nosuchthing asappealingfrom non-bindingdictum,particularlywheretheBoarditself

statedthatthe issue“has no bearingon theBoard’sdecisiontoday,andtheBoardmakesno

ruling on it.. .“ Simply put,therewasno basisor meansfor appealingthe languagein question,

andno inferencescanlegitimatelybe drawnfrom the circumstances.(Notably, SCLI cannot,
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and doesnot, arguethat it reliedon that dictum--thedictum on its facesaidit wasnot to be relied

on (andsoany suchreliancewasby definitionunreasonable),andSCLI tooknonewactionon

its permit asa resultofthat language.To thecontrary,it waiteduntil February2003to withdraw

thebadpermit from its renewalapplication,andit wasnotuntil April 2003--nearlyayearafter

this Boardspoke,and afull sevenyearsaftersitingapproval--thatSCLI submitteda“new”

applicationthat supposedlyconformedwith thesiting approval).

Conclusion

IntervenorSalineCountyrequeststhat this Boardaffirm thepermit denialof Respondent

Illinois EnvironmentalProtectionAgency. SCLI’s remedy,if any, is to obtainafreshsiting

approvalfrom theSalineCountyBoard,afterwhich it will befreeonceagainto seek

developmentalpermitting.

Respectfullysubmitted,

COUNTY OF SALINE
Intervenor,

By Its attorney,

HedingerLaw Office
2601 SouthFifth Street
Springfield, IL 62703
(217)523-2753phone
(217)523-4366fax

20


